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Tne order of proceeding in the Su- 
preme Court was a little different from 
usual at the June term. The call of 
the list was made in the main court 
and the Bar was called as usual in the 
branch court on Tuesday, but the oral 
examinations, instead of being held on 
Wednesday, were put off until Thurs- 
day, andthe last call of the Bar was 
made on Wednesday instead of Thurs- 
day. It may be a better plan to leave 
Wednesday clear for the argument of 
causes and to devote Thursday to the 
opinions and examinations, but it would 
have been better if notice of this change 
had been given before the first day of 
the term. It cannot be assumed any 
longer that all the lawyers who have 
business in the court are present on 
the first day of the term. This may 
have been true when most of the im- 
portant litigation of the state was in 
the Supreme Court, and when locomo- 
tion was difficult and lawyers came to 
Trenton on the first day of the term 
and remained there together during 
the whole term; but now, when much 
of the profitable business of the pro- 
fession is in other courts and in the 
lawyers’ offices, and the habit is to go 
to Trenton only for the day on which 
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a cause is likely to be reached, lawyers 
ought not to be expected to attend the 
formalities of opening court or to take 
notice of all that is done or said on the 
opening day. The practice had been 
established that although the Bar was 
subject to the third call on Tuesday 
this call did not really begin until 
Wednesday afternoon or Thursday, 
and notice on Tuesday that the call 
would proceed Wednesday morning 
did not reach all who were interested 
in it. 





Tis method of hearing important 
litigated causes upon the call of one of 
the counsel interested in them isa 
primitive one and not the best that 
could be devised. All litigated mo- 
tions ought to be brought on upon no- 
tice and set down in a list in their 
order. Cases on motion in the branch 
court are often as important, and re- 
quire as long and as careful argument 
as cases in the main court. Certioraris, 
for example, have greatly increased in 
number and importance, and ought 
never to be brought on for final 
hearing except upon notice. It would be 
very easy to give notice of all litigated 
motions, and the causes might be set 
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down in a definite order on filing the 
notices. It is not always possible to 
know on whose call a motion may be 
made; a young attorney, himself a 
counsel at the foot of the list, may 
employ a counsel whose name is at the 
head of it, and even if the counsel is 
known beforehand, it is not easy to 
know where he stands .in our long list 
of counsel whose names and ages are 
not known to each other now as well 
as they were twenty years ago. 





In THIs connection we may add that 
it is fortunate that we retain in this 
State the distinction between counsel 
and attorneys. It would be hopeless 
to attempt to keep in mind the names 
and positions of all the atto:neys who 
are admitted every year by fifty at a 
term, but it is comparatively easy to 
remember the dozen or fifteen who 
aspire each term to obtain the coun- 
sellor’s license. The fact that so few 
think it worth while to become coun- 
sellors is a very good reason for re- 
taining the name of counsellors to dis- 
tinguish those who at least seek for the 
higher walks of the profession from 
the great numbers who, from one mo- 
tive or another, obtain the name of at- 
torney. 





Tue questions proposed on the writ- 
ten examination of applicants for at- 
torney’s license at the June term were 
quite different from those proposed 
at the February term, and it is said 
that they created consternation among 
the class. The fact that six of the ap- 
plicants were rejected on this exam- 
ination shows that the questions had 
the power of testing the knowledge of 
the students, but the fact that forty- 
nine passed the examination is some 
evidence that the questions were not 
unduly severe. Tle purpose of the 
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examiners seems to have been to test 
the students’ knowledge of legal 
principles and their abiity to reasun 
upon them. The questions must have 
been alarming indeed to those whose 
studies had consisted of *“ cramming” 
rules and definitions from Blackstone 
and the traditional question book, but 
those who had acquired an intelligent 
comprehension of the leading princi- 
ples of the chief divisions of the law 
would have little difficulty in giving 
sufficient answers to most of the 
questions. Some of them, we must 
confess, many old lawyers would be 
puzzled to answer without their text- 
books. 

The range of the subjects embraced 
in these questions was carefully limited 
by the examiners, but the students 
have no assurance that this will be 
done in future. The Court ought to 
make a rule stating clearly what branch- 
es of the law should be embraced in 
the attorneys’ examinations and what in 
the counsellors’ and within the range 
thus laid down the examiners might 
then with justice be as searching as 
they please. The questions put to the 
counsellors were very limited in their 
range and dealt too much with rules 
and definitions. Two applicants were 
rejected and eleven admitted. 

- Wuyshould students,who have strug- 
gled three years to keep themselves 
alive while studying for the Bar, pay 
a tax of fourteen dollars to the State 
on obtaining their license? Five dol- 
lars would cover ull the expenses of 
the license and serve to pay the ex- 
penses of printing the examination 
papers and to provide liberal fees to the 
examiners besides. As it is, the ex- 
aminers receive no fee, and have to pay 
for printing the questions, and the 
State took from the applicants this 
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year at least $840. If this money must 
be paid it ought at least to be devoted 
to the expenses of the examination and 
to the support of the law library, but 
the exaction of this large fee is an ex- 
tortion and is often a grievous hard- 
ship. 

Tue short time allowed for pleading 
by the new act extending the jurisdic- 
tion of the District Courts suggests 
that the time might be limited in the 
Supreme and Circuit Courts so that 
judgment might be obtained more 
quickly in uncontested cases. If it 
should be thought oppressive to com- 
pel payment so soon, a short stay of 
execution might be provided for after 
a levy had been obtained. The great 
evil to be feared now is that the debtor 
may put all his property out of his 
hands at his leisure in the thirty days 
allowed him, we might almost say for 
that purpose, under the present prac- 
tice. Ifthe defendant really has a de- 
fence and needs further time to plead, 
it might be provided that he could ob- 
tain further time on application to the 
court and showing a bona fide defence- 





Tue practice in attachment certainly 
needs revision. The practice under 
the act of 1869 differs from that old 
practice and they both remain legal, 
The ‘‘ Revision” attempts to combine 
the old act with that of 1869, and leaves 
out of the first section of the latter act 
the words which expressly relieve the 
plaintiff of the necessity of making him- 
self ridiculous by having an absent 
defendant called three times in open 
court at every term, but in spite of this 
omission the practice is merely to en- 
ter the defaults in the minute book 
after having posted the notice in the 
clerk's office, this posting of the notice 
having been provided by the act of 
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1869 in lieu of the calling in open court. 
Another difficulty is that this notice is 
described in the Revision as the notice 
which the clerk is required by the next 
preceding section to publish, and the 
order for the first default is to be made 
only after filing proof of the posting of 
this notice, but the practice is to in- 
clude the order for the first default in 
the same order which directs the clerk 
to publish the notice. This order fixes 
the terms of the notice and the notice 
cannot properly be posted until after 
this order is made. The result ‘is that 
attorneys often make the mistake of 
entering the first default before they 
have filed proof of posting the notice. 
The posting of the notice comes before 
the publishing and yet the notice post- 
ed must be the notice ordered to be 
published. The order for the first de- 
fault ought not to be included in the 
order of publication. 





A more serious defect in our attach- 
ment act is that it does not extend to 
cases of fraudulent disposition of prop- 
erty. In Massachusetts almost every 
suit is begun by attachment. Theo- 
retically this is very unjust, but prac- 
tically it seldom works hardship. It 
is wrong in principle, however, and we 
should not like to see it adopted here. 
But attachment is a proper and very 
effectual remedy in case a debtor has 
made or is about to make a fraudulent 
disposition of his property. It is used 
in such cases in New York, but with 
us the only remedy is to arrest the 
debtor, while his property is allowed to 
go. Then if he goes to jail and stays 
there and you issue execution against 
his body, you cannot take the goods 
on execution, and if you take the goods 
and contest the fraud, you cannot hold 
the body. An attachment would pre- 
pare the way for testing the fraud and 
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would be more comfortable for the 
debtor than a writ against the body. 





In Butler v. Moore, Supreme Jud. 
Court of Maine, Jan. 11, 1882, it was 
held that in an action against the maker 
ofa promissory note given as the consid- 
eration of a conveyance received for the 
purpose of aiding the grantor to delay 
his creditors, the fraud cannot be set 
up in defence, citing Dyer v. Homer, 
22 Pick. 253; Butler v. Hildreth, 5 
Met. 49, 50; Harvey v. Harvey, 98 
Mass. 118; Clemmens v. Clemmens, 28 
Wis. 637, and Carpenter v. McClure, 
39 Vt. 9, and distinguishing the earlier 
cases in Maine. 





Houck vy. Houck, Supreme Court of 
Penn., Feb. 27, 1882, was an action by 
husband and wife for services rendered 
by the wife in her father’s household 
after the marriage. She had lived at 
home and rendered services before her 
marriage and continued to live there 
and perform the same services after- 
wards. It was conceded that there 
was no contract and that the wife 
alone had no right of action, but it was 
contended that as the services belonged 
to the husband he could recover. The 
court held that the husband has no 
higher right than the wife; that if he 
was not willing to have his wife render 
gratuitous services to her father he 
ought to have put a stop to it or in- 
sisted upon an express contract being 
made. 

In Green v. French, 11 Fed. Report- 
er 591, the validity of Letters Patent 
No. 73,425, known as the “ Driven Well 
Patent,” came before Judge Nixon in 
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the U. 8S. Circuit Court for New Jersey. 
He said the validity of the reissue had 
been the subject of a controversy in 
the Circuit Courts of the several dis- 
tricts which was almost without parallel 
in the history of patent litigations, and 
mentioned five cases decided by six 
judges who had all concurred in sus- 
taining the validity of the patent. Only 
one of these decisions, he said, had 
been appealed from to the Supreme 
Court, the rest had been acquiesced in. 
Under these circumstances it would 
seem that the time had arrived when 
controversy over determined questions 
should cease in subordinate courts. 
The only question, therefore, on which 
he would hear argument was upon the 
testimony admitted to be new in this 
case in regard to the anticipation of 
the patent by the existence of a driven 
well in the premises of Timothy H. 
Buxton, at Warsaw, New York, as early 
as 1858. It was claimed that this well 
in its process, construction and mode of 
operation anticipates the alleged inven- 
tion of Green. After a careful exam- 
ination of this testimony the judge held 
that the existence of this well was not 
established and the burden of proof on 
a question of anticipation being with 
the defendant, he held that the com- 
plainants were entitled to a decree. 
Upon the validity of the reissue he re- 
frained from expressing an opinion. 
Ist, because it has been fully adjudi- 
cated in other cases and 2d, because 
in the unsettled condition of the law 
arising from some recent decisions in 
the Supreme Court, he preferred to 
leave that court to determine it in the 
case now pending on appeal. 
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U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


INSOLVENT CORPORATIONS— 
CONTINUANCE OF EXIST- 
ENCE—RECEIVER~ RE- 
MOVAL OF CAUSES. 


Second Nat. Bank of Paterson v New York 
Silk Manuf’g Co. 
[April 21, 1882.] 

On the appointment of a receiver for a corpor- 
ation in New Jersey the receiver becomes 
the custodian of its property, but the cor- 
porate entity still exists and the fair impli- 
cation from the statute, Rev. Corporations 
§ 83, is that until the injunction continues 
four months the corporation may sue and 
exercise its franchises and transact ordinary 
business in its own name, subject of course 
to the right of the receiver to the possession 
and control of the property. 

The insolvency proceedings do not amount 
to an extinguishment of the corporation, at 
least not until its franchise is sold, 1f indeed 
a sale would have that effect. 


There is nothing in such proceedings to hinder 
the corporation in this case from appearing 
to an attachment in the state court and re- 
moving the controversy to this court. 


Messrs. Blake & Taylor for the mo- 
tion. 


Mr. Preston Stevenson, contra. 

Nixon, D. J.: This is a motion of 
Alfred Wagstaff, receiver of the New 
York Silk Manufacturing Company, ap- 
pointed by the Supreme Court of New 
York, and Augustus Zabriskie, receiver, 
appointed by the Court of Chancery of 
New Jersey, to strike out the appear- 
ance entered by the defendant company 
to two writs of foreign attachment 
issued by the Cireuit Court of the 
county of Hudson, New Jersey, against 
the property of the said company. The 
admitted facts of the case are these : 

The New York Silk Manufacturing Com- 
pany is an insolvent corporation, organized 
under the laws of the state of New York, do- 
ing business and having property in the state 
of New Jersey, On the thirteenth of Septem- 





ber, 1881, one James Michin, a creditor, filed 
a bill in the Court of Chancery of New Jersey 
against the said company, alleging its insolv- 
ency, and praying for an injunction and for 
the appointment of a receiver. Pending this 
proceeding, to wit, on the third of October, 
1881, the Second National Bank of Paterson 
caused a writ of foreign attachment to be 
issued against the property of the company, 
by virtue of which the sheriff of the county of 
Hudson levied upon all its goods and chattels 
within the jurisdiction, and duly returned the 
writ with an inventory and appraisement of 
the property seized. On the twenty-ninth of 
October a second writ was issued out of the 
same court against the same defendant, by the 
same plaintiff, which was also levied upon the 
same property that was inventoried and ap- 
praised under the first writ. Subsequently to 
the issue of the first attachment, to wit, on the 
twenty-first of October, the Chancellor of New 
Jersey signed an order restraining the defend- 
ant company, and its officers and agents, from 
selling, transferring, encumbering, or other- 
wise disposing of any of the goods, chattels, 
rights, credits, moneys, or effects of the said 
company until the further order of the court. 
On the seventh of November the Chancellor 
signed another order, appointing Augustus 
Zabriskie receiver, and directing him, before 
entering upon the office, to take the oath pre- 
scribed by law, and to give bond to the Chan- 
cellor, with approved security, in the sum of 
$25,000, conditioned for the faithful discharge 
of its duties. The oath was taken, and the 
bond executed and filed, on the following fif- 
teenth day of November. 

In the mean time proceedings were going 
on in the supreme court of the city and county 
of New York, whereby several judgments were 
obtained against the defendant company, among 
which were two in favor of the Second Na- 
tional Bank of Paterson, upon the same claims 
on which the writs of attachment were issued 
in New Jersey. On the sixteenth of Novem- 
ber, 1881, one Rufus O. Mason commenced an 
action there, pursuant to the provisions of sec- 
tion 1781 of the Code of Civil Procedure of the 
state of New York, against the New York Silk 
Manufacturing Company, William A. M. Grier, 
William I. Harris, James T. Michin, Joseph 
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Michin, Jr., and Frederick H. Harris, the 
president, secretary, treasurer, and trustees of 
the said corporation. Upon filing the com- 
plaint he obtained from his honor, Judge Don- 
ohue, an order upon the defendants to show 
cause, on the eighteenth of November, why 
the individual defendants should not be com- 
pelled to account for their official conduct in 
the management and disposition of the funds 
and property of the silk company ; why they 
should not be enjoined from collecting and 
receiving any debt or demand, or from paying 
out or transferring or delivering to any person, 
or in any manner interfering with any mouey, 
property, or effects of the said company during 
the pendency of the suit ; and why a receiver 
should not be forthwith appointed, with the 
usual powers of receivers in like cases. On 
the return day, the rule was made absolute. 
Alfred Wagstaff was appointed receiver, and 
the company, its officers, agents, and servants 
were enjoined ‘‘from collecting any debts or 
demands, and from paying out or disposing or 
transferring to any person any of its property 
or effects, except to deliver the same to the 
receiver.”’ 

Contemporaneously with these proceedings 
the defendant company moved, in the circuit 
court of the county of Hudson, to quash the 
writs of attachment as improvidently issued— 
the corporation having officers residing in the 
state at the time of their issue. After hearing 
the parties the court refused to quash. The 
same application was subsequently made by 
the New Jersey receiver, but the judge declined 
to hear argument, treating the question as res 
adjudicata, 

Pending a motion in the state court for the 
appointment of an auditor in the attachment 
suits, and for the sale of the property as per- 
ishable, Mr. Zabriskie, the New Jersey receiver, 
applied to the chancellor for authority to take 
the possession and control of the attached 
property, which authority, after hearing, the 
Vice Chancellor declined to grant,on the ground 
that the court of chancery had no right to 
interfere with the proceedings in the courts of 
law where liens had been acquired before the 
date of the receiver's appointment. 

Failing in these motions, the silk company 
took the usual steps prescribed in the third 
section of the act of March 3, 1875, to remove 
the case. Appearances were eutered in behalf 
of the corporation in the attachment suits. Its 
president made and filed in the state court a 
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petition for the removal of the suits into the 
circuit court of the United States, accompa- 
nied with a bond, with good and sufficient 
security, which petition and bond were accept- 
ed by the state court. By virtue of these steps 
all further jurisdiction over the cases ceased in 
the state court and vested here. 

The case thus stated presents for 
consideration questions of interest and 
importance. 

The counsel for the attaching credi- 
tors suggested at the outset that neith- 
er of the receivers had any standing 
here, and were not placed by the law 
of their appointment in a_ position 
which authorized them to intervene 
and make any motion in the suit. 

Accepting the decision of the Su- 
preme Court in Booth v. Clark, 17 
How. 322, as the law in the federal 
courts in regard to the powers of re. 
ceivers outside of the jurisdiction which 
appointed them, there would seem to 
be foundation for this tiew in respect 
to the New York receiver. It is there 
suid, (page 335 :) 

‘‘We think that a receiver has never been 
recognized by a foreign tribunal as an actor in 
asuit. He is not within that comity which 
nations have permitted, after the manner of 
such nations as practice it in respect to the 
judgment and decrees of foreign tribunals, for 
all of them do not permit it in the same man- 
ner and to the same extent, to make such 
comity international or a part of the laws of 
nations.” 

Then, after distinguishing between 
the rules existing in the courts of the 
United States and of Great Britain in 
respect to foreign assignments in bank- 
ruptey, the court proceeds to say : 

*‘He [the receiver] has no extraterritorial 
power of official action ; none which the court 
appointing him can confer, with authority to 
enable him to go into a foreign jurisdiction to 
take possession of the debtor’s property ; none 
which can give him, upon the principle of 
comity, a privilege to sue in a foreign court, 
or another jurisdiction, as the judgment credi- 
tor might have done, where his debtor may be 
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amenable to the tribunal which the creditor 
may seek,” 

This was simply applying to foreign 
receivers the same rule which they had 
before announced in regard to foreign 
executors and administrators. Kerr v. 
Man, 9 Wheat. 565. 

But it is not necessary to decide the 
question, as the receiver appointed by 
the Court of Chancery of New Jersey 
is also here, and is not obnoxious to 
the objection of deriving his power to 
act from a foreign tribunal. We have 
more difficulty in regard to his stand- 
ing. His appointment was made after 
the lien had been created against the 
property of the insolvent corporation 
by force of the attachment proceedings, 
and he took it subject to the lien. 

It is admitted that the appointment 
of the receiver invested him with full 
power to sell, assign, and convey all 
the assets of the corporation; but this 
did not include the right to the pos- 
session and control of the property that 
was in legal custody at the time, and 
held by legal process for the benefit of 
those creditors to whom the law gave 
a lien for the payment of their claims. 

The case, in our judgment, turns 
upon the question, what power to act 
remains in a corporation after a decree 
of insolvency, an injunction, and the 
appointment of a receiver? This offi- 
cer doubtless becomes the custodian of 
the property, but the corporate entity 
still exists, and the fair implication 
from the provisions of section 83 of the 
title “Corporations,” in the Revised 
Statutes of New Jersey, is that until 
the injunction continues four months 
the corporation may use and exercise 
its franchises and transact ordinary 
business in its own name, subject, of 
course, to the right of the receiver to 
the possession and control of the prop- 
erty. 
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The question came before the Su- 
preme Court of Massachusetts in the 
case of Coburn v. Boston Papier Mache 
Manuf'g Co., 10Gray 243. It will be 
seen, by reference to the insolvent cor- 
poration act of Massachusetts, that 
after insolvency the commissioner, by 
publication, forbids the payment of any 
debt and the delivery of any property 
belonging to the corporation, to it or 
for its use, and also the transfer of any 
property or the making of any contract. 
The assignee, standing in the place of 
the receiver, under the New Jersey 
statute has quite as full power, and is 
clothed with as large control over the 
affairs and assets of the corporation, 
as the receiver appointed by a court. 
The counsel for the defendants con- 
tended on the argument that the pro- 
ceedings in insolvency amounted to an 
extinguishment of the corporation, but 
the court was of the opinion that there 
was nothing in such proceedings to 
prevent the corporation continuing to 
accomplish the end and purpose of iis 
existence; at least, until its franchise, 
or right to act as a corporation, was 
sold, under the provisions of the statute, 
if, indeed, such sale would have the 
effect. The reason assigned was that 
the corporation notwithstanding the 
proceedings, might have assets suffici- 
ent to pay all its debts, and then no 
impediment would exist before a sur- 
render pursuant to law, or a forfeiture 
ascertained and declared by a proper 
judicial proceeding, from resuming its 
business, 

There is no decision in New Jersey 
contradicting this view, although in two 
or three cases obiter dicta are found 
which seem to indicate a different con- 
clusion. 

It results that there was nothing in 
the pending proceedings in insolvency 
which hindered the corporation from 
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appearing to the attachment against its 
property and removing the controversy 
to this court; and however much the 
court may be disposed to promote 
equality among all the creditors, it is 
hardly authorized by an order to divest 
aclass of creditors of the lien which 
they acquired under the provisions of 
the attachment laws of New Jersey by 
the voluntary act of the corporation. 
The motion is therefore refused.— Fed. 
eral Reporter. 

See Lehigh Coal, &e., Co. v. Central 
R. R. Co. of N. J., reported infra, and 
also Thatcher v. Rockwell, 4 Morr. 
Trans. 41.—| Ep, 





JURISDICTION—BILL IN EQUITY— 
PATENTS EXPIRED. 





Christopher C. Campbell v. William Ward. 
[Filed May 26, 1882.] 

A Court of Equity has no jurisdiction to main- 
tain a suit for an injunction and account 
upon the infringement of letters patent 
which have expired at the time of the filing 
of the bill. There is a complete and ad- 
equate remedy atlaw. Demurrer to such 
a bill sustained and bill dismissed with 
costs. 

On demurrer to bill, etc. 

Mr. A. Q. Keasbey, U.S, Att’y., for 
the demurrer. 

Nixon, District Judge: This is a 
suit in equity brought by the complain- 
ant against William Ward, postmaster 
of the city of Newark for the alleged 
infringement of certain re-issues of 
two letters patent, one numbered 
38,175, and dated April 14, 1863, and 
the other numbered 37,175, and dated 
December 16, 1862, and severally issued 
to Marcus P. Norton, under whom the 
complainant holds by mesne assign- 
ments. 

The bill of complaint was filed on the 
lst of November, 1880, several months 
after the two patents had expired on 
which the re-issues were made. 
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A demurrer was filed to the bill and 
several grounds for the demurrer 
assigned. 

The fourth reason was, that at the 
time of filing of the bill of complaint 
both of the letters patent on which the 
suit was founded had expired, and that 
the Court sitting in equity had no 
jurisdiction to maintain a suit for in- 
fringement, the complainant having a 
complete and adequate remedy at law. 

It has recently been held by the 
Supreme Court in the case of Riot v. 
The Lake Shore and Michigan Rail- 
way Company, (21 Off. Gaz. 1,112). 
“That a bill in equity for a naked ac- 
count of the profits and damages 
against an infringer of a patent cannot 
be sustained; that such relief ordinarily 
is incidental to some other equity, the 
right to enforce which secures to the 
patentee his standing in court ; that the 
most general ground for equitable in- 
terposition is to ensure to the patentee 
the enjoyment of his specific right by 
injunction against the continuance of 
the infringement, but that ground of 
equitable relief may arise other than by 
way of injunction, as where the title 
of the complainant is equitable merely 
or equitable interposition is necessary 
on account of the impediments which 
prevent a resort to remedies purely 
legal, and such an equity may arise 
out of and wherein the nature of the 
account itself springing from special 
and peculiar circumstances which dis- 
able the patentee from a recovery at 
law altogether or under his remedy in 
a legal tribunal difficult, inadequate and 
incomplete, and as such cases cannot 
be defined more exactly, each must rest 
upon its own peculiar circumstances as 
furnishing a clear and satisfactory 
ground of exception from the general 
rule.” 

I have looked through the bill in 
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vain to find any allegations of special 
grounds for equitable relief. It is in the 
usual form, and simply prays for an in- 
junction and for an account for profits 
and damages. 

The prayer for an injunction is nu- 
gatory, as the bill shows upon its face 
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that the patents which are alleged to 
have been infringed had expired when 
the suit was commenced. The case 
falls within the principle announced in 
Riot v. The Railway Company, supra, 
the demurrer must be sustained and 
the bill dismissed with costs. 





U. S. DISERICT COURT FOR NEW JERSEY. 


JURISDICTION — RECEIVER — OF- 
FICER OF THE UNITED STATES. 





Fred. Frelinghuysen, Receiver of Mechanics 
National Bank of Newark, v. Oscar L. Bald- 
win, et al. 

[Filed June 8, 1882.] 

A receiver of the National Bank appointed by 
the Comptroller of the Currency is an officer 
of the United States, and as such is author- 
ized to sue in the U. 8. District Court with- 
out regard to the citizenship of the parties, 

The Receiver of the Mechanics National Bank 
brought suit in the U. 8. District Court on 
the cashier’s bond. The defendants pleaded 
that all the parties to the suit were citizens 
of the State of New Jersey, and that the 
Court had no jurisdiction. A demurrer to 
this plea was sustained with costs. 

On demurrer to plea to the jurisdic- 
tion. 

Mr. A. Q. Keasbey for 
murrer. 

Mr. Cortlandt Parker, contra. 

Nixon, J.: This case arises upon de- 
murrer toa plea. Frederick Freling. 
huysen, the Receiver of the Mechan- 
ics National Bank of Newark, has 
brought suit against Oscar L. Bald- 
win, the late cashier, and his sureties, 
upon their bond to the corporation 
conditioned for the faithful discharge 
of his duties as cashier. The plea de- 
murred to avers that all the parties 
to the bond are citizens of the state of 

New Jersey; and that the Court has 

no jurisdiction in such a case. 


26 


the de- 





By the provisions of the National 
Banking Act, the Comptroller of the 
Currency is authorized, with the con- 
currence of the Secretary of the Treas- 
ury, under certain circumstances not 
necessary to be here stated, to appoint 
a receiver to wind up the affairs of the 
association, (§ 5,191 of the Rev. Stat.) 
Such receiver, after giving the bond 
and security required by the Comp- 
troller, takes possession of the books, 
records and assets of every description 
of the association, collects all debts, 
dues and claims belonging to it, and 
under the direction of a court of com- 
petent jurisdiction may sell or com- 
pound all bad or doubtful debts, and 
dispose of all the real and personal 
property, and, when necessary to pay 
the debts of the association, may 
enforce the individual liability of the 
stockholders. His duties are to con- 
vert all the assets into money and to 
pay the same to the Treasurer of the 
United States, subject to the order of 
the Comptroller, and to make report to 
that officer of all his proceedings 
(§ 5,234). He is thus the agent of the 
United States for the performance of 
specified duties, and by § 380 of the 
Rev. Stat. all his suits should be 
conducted by the District Attorney of 
the United States for the district in 
which they are pending. 
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The discharge of these duties neces- 
sarily implies the right of appealing to 
some court for aid, and the question 
raised by the demurrer is: whether he 
may go, in his own name, into the Dis- 
trict or Circuit Court of the United 
States, for the collection of the debts 
or claims of the association. The 
fourth sub-division of § 563 of the Rev. 
Stat. confers upon the District Couris 
jurisdiction of all suits at common law 
brought by the United States or by 
any officer thereof authorized by a law 
of Congress to sue. This is a substan- 
tial re-enactment of the 4th section of 
the act of March 3, 1815. 

The present suit is one at common 
law, instituted by a receiver, who is 
authorized by law to sue. He is clearly 
within the statute, if he is, in any 
proper sense, an officer of the govern- 
ment. 

Receivers are always regarded as 
officers of some sort; when appointed 
by a court they are the officers of the 
court. When appointed by lawful au- 
thority to do the work which Congress 
charged the Government to perform, 
why should they not be considered 
officers of the Government? The 
2d sub-division of § 2 of the 2d article of 
the Constitution of the United States 
has reference to the appointment of 
officers of the United States, and the 
last clause authorizes Congress by law 
to vest the appointment of such in- 
ferior officers, as they think proper, in 
the President alone, in the courts of 
law, or in the heads of departments. 

The Secretary of the Treasury is the 
head of the Treasury Department, 
($ 233.) By § 324 the Comptroller of 
the Currency is the chief officer of a 
bureau of the Treasury Department, 
charged with the execution of all laws 
passed by Congress relating to the 
issue and regulation of a national cur- 
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rency, secured by United States bonds. 
This officer, in cases of the insolvency 
of the association, appoints a receiver, 
through whose instrumentality the as- 
sets are turned into the Treasury of the 
United States. But the Comptroller 
performs this, as well as all other du- 
ties, under the general direction of the 
Secretary of the Treasury. It is diffi- 
cult to perceive, on principle, why ap- 
pointments thus made are not ap- 
pointments made by the head of a 
department of the government, and 
why persons thus designated and charg- 
ed with the performance of such duties 
should not be regarded as officers of 
the United States. The decisions of 
the Supreme Court, under analogous 
statutes passed years before the one 
under consideration was enacted, afford 
us material aid in determining the 
question. 

By the 21st section of the act of 
March 2, 1799 ($2621 of the Rev. Stat.) 
the Collectors of Customs are author- 
ized, with the approbation of the Sec- 
retary of the Treasury, to employ prop- 
er persons as weighers, guagers, meas- 
urers and inspectors, and the courts 
have uniformly held that the Congress, 
by such an enactment, was exercising 
its constitutional power of vesting by 
law in the head of a department the ap- 
pointmert of officers of the Govern- 
ment. U.S. v. Sear, 1 Gall. 221, U.S. 
v. Bachelder, 2 Gall. 15, Sandford v. 
Boyd, 2 Ct. C. C. 78. U. S. v. Barton, 
Gil. 439. 

Again, by the sub-Treasury act of 
August 6, 1846, Congress empowered 
the President to nominate and appoint 
four Assistant Treasurers of the United 
States, one of whom was to be located 
at the city of Boston, in the State of - 
Mass. By the general appropriation 
act of July 23, 1866, such Assistant 
Treasurer was authorized to appoint, 
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with the approbation of the Secretary 
of the Treasury, certain clerks in the 
office for the safekeeping, transferring 
and disbursing the public moneys. It 
was held by the Supreme Court in The 
United States v. Hartwell, (6 Wall. 385,) 
that such clerks were officers of the 
United States, and were subject to all 
the penalties prescribed by the law 
against officers for loaning to third per- 
sons, any portion of the public moneys 
entrusted to them for safekeeping. But 
in the present case we are not left to 


the analogies of other acts. It has 
been expressly decided, in every 
instance where the question has 


been raised and discussed, that receiv- 
ers appointed under the National Bank- 
ing act are officersof the government, 
and as such are entitled under the 
specific provisions of law to sue. 
Thus, in Platt, Receiver, etc., v. 
Beach, 2 Ben. 303, after full argument 
and due deliberation, Judge Benedict, 
of the Eastern District of New York, 
came to the conclusion that the receiv- 
er was an officer of the United States, 
and hence was competent to maintain 
actions at common law in the Federal 
Courts for the collection of claims due 
to the association at the date of his ap- 
pointment. He has been followed by 
Judge Blatchford, in the Southern Dis- 
trict, in the case of Stanton, Receiver, 
ete., v. Wilkeson, 8 Ben. 357. In Ken- 
nedy v. Gibson, et al., (8 Wall. 498) 
the plaintiff resided in New York, and 
was the receiver of the Merchants 
National Bank, of Washington, and 
brought his suit against certain stock- 
holders in the Circuit Court of the 
United States for the District of Mary- 
land. It is conceded that the case 
turned upon other matters, and that 
the question involved here was not 
necessarily before the court in that 
case; but Mr. Justice Swayne, speak- 
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ing for the whole court, in the con- 
clusion of the opinion, says: ‘ The 59th 
section directs: ‘that all suits and 
proceedings arising out of the provis- 
ions of this act, in which the United 
States, or its officers, or agents shall 
be parties, shall be conducted by the 
District Attorneys of the several dis- 
tricts, under the direction and super- 
vision of the Solicitor of the Treasury.’ 
Considering this section in connection 
with the succeeding section, the impli- 
cation is clear: that receivers also may 
sue in the courts of the United States 
by virtue of the act, ‘ without reference 
to the locality of their personal citi- 
zenship.’” 

Two years afterwards, the late Justice 
Clifford, in delivering the opinion of 
the same court, in The Bank of Bethel 
v. Pahquioque Bank, (14 Wall. 401) 
took occasion, as it would seem, un- 
necessarily to go out of his way to 
allude to and reiterate the correctness 
of the rule thus stated. 

The demurrer to the plea is sustained 
with costs. The defendants have leave 
to plead within twenty days. 


LIBEL—NEGLIGENCE. 





William F. Thacher v. The Maria and Elizabeth. 
[Filed January 16, 1882.] 
Mr. Flavel McGee, for petitioners. 


Mr, R. P. Wortendyke, for libellant. 

By Nixon, J.: A decree was ordered 
in this case against the offending ves- 
sel for twenty-eight hundred dollars 
damages and costs of suit. (See XI 
Fed. Rep. 521.) The claimants, con- 
testing all liability whatever and fail- 
ing to sustain their defence on the 
merits, expressed the intention of avail- 
ing themselves of the benefits of the 
limitation of liability, provided by 
§ 4,283 of the Rev. Stat., and a stay 
of proceedings was granted to allow 
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them the opportunity, Zhe Bene- 
factor, 103 U.S., 239. The question 
of fault and general liability being 
fixed, the owners of the Maria and 
Elizabeth have filed a petition for re- 
lief. They set forth, that the loss and 
damage occurred without their privity 
or knowledge; that since the collision, 
three libels had been filed against the 
schooner, one by Job H. Ridgway for 
wages; the second by the libellant in 
this case for the damages sustained by 
a collision with the schooner Achorn ; 
and the third by Wm. A. Wilkinson 
and others, for wages; that the first 
and third were not contested by the 
claimants, and decrees had been duly 
entered therein in favor of the libell- 
ants; that the second was contested, 
the respondents denying all liability, 
and alleging in their answer that the 
collision was the fault of the officers 
and crew of the Achorn and was 
brought about solely by their negli- 
gence, unskillfulness and bad seaman- 
ship; that the issue had been decided 
against the Maria and Elizabeth, and 
on a reference the Court had ascer- 
tained the damages to be twenty-eight 
hundred dollars, besides the costs; 
and that the said several decrees ex- 
ceeded the value of the petitioners’ 
vesse| ind the pending freight. 

The petition further alleged: that in 
the month of June, 1880, one of the 
petitioners (Joseph Headley) filed in 
this court a petition setting forth that 
he was the master and principal owner 
of the Maria and Elizabeth; that the 
vessel was then in the custody of the 
Marshal, under the three above recited 
libels ; that he wanted to procure the 
release of the vessel pending the litiga- 
tion, and was not able to agree with 
the proctor of the libellant in this case 
as to her value, and asking for an ap- 
praisement; that appraisers were ap- 
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pointed by the Court on June 3, 1880, 
who reported the whole value of the 
schooner to be, at that time, $472 
83-100, and that thereupon a stipula- 
tion was duly put in, with approved 
sureties, by which the said stipulators 
bound themselves in the said sum of 
$472 83-100, conditioned, that they 
should at all times, upon orders or de- 
crees of the said Court, or of any ap- 
pellate court, to which the said suits 
might be taken, upon notice of such 
order or decree, pay into court the full 
value aforesaid and abide by and pay the 
moneys awarded by any final decrees 
rendered by the court, or the appellate 
court, if an appeal intervened. 

The petition further stated, that the 
owners did not contest the claims in 
the two libels for wages, but denied 
their liability or that of their vessel for 
the damages occasioned by the collision 
with the Achorn; that they also de- 
sired to have the benefit of the limita- 
tion of liability provided by § 4,283 of 
the Rev. Stat. of U. 8., and in case 
they should be ultimately defeated in 
the libel for the collision, to have the 
amount of their respective liability to 
all the libellants limited to the amount 
and value of the interest of each of the 
owners in said vessel and her freight 
then pending; that the value of the 
vessel had been ascertained to be $472 
83-100 and the amount of her freight 
then pending was sixty-nine dollars 
and fifty cents. The prayer of the pe- 
tition is: that if it should be ultimate- 
ly determined that the Maria and 
Elizabeth was liable for the collision, 
the Court would make a final decree ; 
that the amount of the said stipulation 
for $472 83-100, after the payment of 
costs and expenses, be divided pro 
rata amongst the claimants, and 
that upon the payment thereof 
the said Maria and Elizabeth and 
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the petitioners may be forever dis- 
charged from the further liability, and 
that they may have the benefit of ap- 
peal from any decree to be made, with. 
out further or other security than that 
heretofore given, or that required by 
the limited liability act, and that the 
estimony taken in the various causes 
may be used in the hearing of the ap 
plication or any appeal that may be 
taken, as though originally taken in 
this proceeding. The answer of the 
libellant substantially admits the gen- 
eral allegations of the petition but de- 
nies : 

1. That the collision happened and 
the loss and damage occurred without 
the privity or knowledge of the peti- 
tioners. 2. That the petitioners have 
the right in these proceedings to re- 
open the question of the liability of the 
Maria and Elizabeth for damages and 
3, that the court has the power to ad- 
judge, that the appraised value of the 
vessel-should be distributed pro rata 
amongst the several libellants. 

I think he is wrong in the first con- 
tention and right in the second and 
third. 1. The first depends upon the 
construction of § 4283 of the Revised 
Statutes. That section, in its applica- 
bility to the present case enacts, “‘ The 
liability of the owner of any vessel for 
* * * * any loss, damage or injury by 
collision * * * incurred without the 
privity or knowledge of such owner or 
owners, shall in no case exceed the 
amount or value of the interest of such 
owner in such vessel and her freight 
then pending.” 

The act is intended to encourage 
commerce and ownership in its instru- 
mentalities. Its benefits can be invok- 
ed only by such owners as have no 
‘* privity or knowledge” of the collis- 
ion, from which the loss or damage 
arises. The circumstances under which 
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the accident occurred in this case are 
stated in the petition and admitted in 
the answer. The Master was part own- 
er and on the night of the collision was 
on‘board, and was taking his full share 
in the navigation of the vessel. He 
had served out his watch at midnight, 
when the mate and two others of the 
crew took charge, and had gone to his 
berth, and was asleep at about one 
o'clock in the morning when the two 
schooners collided. The wind was 
light, the night clear and there was 
nothing in the situation that called for 
any special vigilance. Under these cir- 
cumstances to affirm that he had priv- 
ity or knowledge of the collision would 
be giving such a narrow construction 
of the provisions of the law as to de- 
prive all vessel owners of the privileges 
of the act in cases where the master 
happens to have any interest, however 
small, in the vessel. 

2. The question of the liability of 
the Maria and Elizabeth is res adjudi- 
cater and is in no way involved in the 
application of the owners for the bene- 
fit of the limited liability act. It would 
be quite an anomolous proceeding, 
after a libel, answer, proofs and adjudi- 
cation by the judge, to allow the losing 
party to revive and re-try the case 
upon its merits, on a petition, allowed 
in the interest of vessel owners for a 
very different purpose. 

3. The pro rata distribution of the 
fund, when the amount is not sufficient 
to pay all claimants in full, provided 
for by §4284 of the Rev. Statutes, re- 
lates to a distribution amongst those 
whose losses arose from the collision, 
and has no reference to other liens of 
an inferior grade and quality upon the 
wrong-doing vessel. A decree for dam- 
ages ina cause of collision overrides 
all prior liens. There has been a strug- 
gle to except the wages of seamen, 
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which are always looked upon with 
favor in the Admiralty Courts, but it 
has not been successful. In the Linda 
Flor., (Swa. ad 309), Dr. Lushington 
held that the claim of a party, having 
obtained a decree in a cause of damage, 
is prior to that of a seaman for wages 
assigning as a reason that the seamen 
are not shut up to their libel im rem, 
but may also maintain an action in 
personam which cannot be done by 
one suffering damage from a foreign 
vessel. He was followed by Judge Low- 
ell in the case of The Enterprise, 1 Low. 
455, partly because the vessel complain- 
ed against was a British vessel, and 
hence subject to the English law which 
postpones the lien of the seamen’s wages 
to that of a libellant in a cause of dam- 
age, and partly upon the ground that 
seamen have other available remedies for 
their wages, and because mariners of 
the wrong-doing ship may be supposed 
to share in the fault of the vessel. And 
the law is thus stated by the Supreme 
Court in The Norwich Co. v. Wright, 
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ley, speaking for the whole Court, 
says: “ Liens for reparation for wrong 
done are superior to any prior liens, 
for money borrowed, wages, pilot- 
age, etc.” 

But without dwelling longer over the 
case, I am of the opinion that a decree 
should be entered against the claimants 
for the value of the vessel ($472.83) 
and for the amount of pending freight, 
($69.50) making the aggregate of 
$542 33-100, and that the libellant, 
Thatcher, is entitled to the same as 
against the claims of the other 
libellants for wages, and that when 
this sum is paid into court the owners 
of the Maria and Elizabeth should be 
discharged from all further liability on 
account of the collision. 

This view renders the motion of the 
Proctor of the libellant to amend the 
pleadings so as to make the case a pro- 
ceeding in personam as well asin rem 
unnecessary and futile, as he can have 
no further claim against the owners for 
the damage and loss sustained. 





13 Wall. 122, where Mr. Justice Brad- 


ABSTRACTS OF DECISIONS. 





[June Term, 1882.] 

State v. McGrath. IJndictment— 

ndorsement of * true bill” not neces- 
sary.—This was a motion to quash an 
indictment because it was not endorsed 
by the foreman of the grand jury. Ac- 
cording to the ancient English practice, 
this was essential to the validity of the 
indictment. There was no other means 
of certification; no other means of 
knowing whether the bill was found or 
not found. The mere presentation of 
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the bill was no evidence. This is evi- 
dent from the course of practice, which 
was that bills were presented in all 
cases and some were marked ignoramus 
and some true bill; hence an endorse- 
ment was an essential part of a bill 
found. Although this was the usual 
course it does not appear that this was 
the only method of certification. Other 
modes might have been used. There 
is no judgment that this was the only 
possible mode. Any form of certifica- 
tion might have been used. But in 








our state the practice is not to draw 









the bill until the bill is found. There 
are none marked not found. The pre- 
sentation of the bill is evidence that it 
was found. The question is whether 
there is sufficient certainty without the 
endorsement. It seems that there is. 
The indictments are all presented in 
open court to the judge and declared 
to be the bills found. The indictment 
in this case was presented and declared 
in this way. Case cited. The result 
is that this authentication is sufficient. 
The American cases are in conflict— 
citing cases. The better opinion is in 
favor of the view we have taken. Ex- 
ceptions overruled. 

As to the second exception upon the 
merits of the case, the defendant ad- 
mits that he made irregular payments 
as a town officer, but claims that it had 
been satisfied by the town council. It 
is objected on the part of the prosecu- 
tion that this ratification must have 
been by a written resolution and that 
the original resolution ought to have 
been produced. This objection is well 
taken. Rule absolute. Opinion by 
Beastey, C. J. 

Gibson v. German. Bankruptcy— 
Discharge — Fiduciary Character. — 
A receiver was appointed in supple- 
mentary proceedings on a judgment 
against Gibson. Gibson has become a 
bankrupt and has been discharged. A 
new receiver has since been appointed. 
The discharge was after the judgment. 
If the debt was before the bankruptcy 
the defendant may have relief by mo- 
tion to set aside the execution. Sup- 
plementary proceedings are in the na- 
ture of an execution and are invalid if 
the judgment has been paid or dis- 
charged. The fraud referred to in the 
bankrupt law in connection with the 
discharge has been adjudged to be 
actual fraud involving moral turpitude. 
No definite decision has been reached 
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by the federal courts of the highest 
authority as to the meaning of * debt 
created by the defalcation of the bank- 
rypt as a public officer or while acting 
in a fiduciary character.” These are 
the words used in the act of 1867, Sec. 
33, R. S. 5117. Interpreting the act 
of 1841, McLean, J.. held in Chapman 
v. Forsyth, 2 How. 202, that the words 
fiduciary capacity embraced only spec- 
ial trusts and should not be extended 
to implied trusts, and it was decided 
that a factor who retained the money 
of his principal was not a fiduciary 
debtor within the meaning of that act. 
The words of that act were debts crea- 
ted in consequence of a defalcation as 
a public officer or as executor, admin- 
istrator, guardian, or trustee, or while 
acting in any other fiduciary capacity ; 
and from the enumeration of these 
cases of special trusts, it was held that 
the other fiduciary capacity mentioned 
must mean the same class of trusts. 
The decisions of Blatchford, J., and 
other federal judges have given a more 
extensive meaning to the words of the 
act of 1867. These decisions have been 
disapproved by many decisions in the 
federal courts. Section 33 of the act 
of 1867 was in substance a re-enact- 
ment of the first section of the act of 
1841 and applies only to technical or 
special trusts. This I think is the re- 
sult of the decisions. The reason is 
that the United States Supreme Court 
in Chapman v. Forsyth had established 
the meaning of the words and it was 
thought unnecessary to enumerate the 
special cases in the act of 1867. The 
meaning having been established it 
would not be proper for the courts to 
give the words a wider meaning in the 
new act. The trust in this case was 
only an implied trust and therefore does 
not fall within the scope of the act. 
After stating the facts the judge said 
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the evidence was not sufficient to show 
that the debt was created by fraud. 
Ancillary order for an injunction set 
aside, but without costs. Opinion by 
Depve, J. 

Ray v. Decker. Husband and Wife 
— Guaranty.—Equity will not enforce 
a contract of mere suretyship against a 
married woman, but if the contract in- 
volves any benefit to her separate es- 
tate it is binding upon her, discussing 
Eckert v. Reuter, 4 Vr. 266; Vankirk 
v. Skillman, 5 Vr. 109; Perkins v. 
Elliot, 7 C. E. Gr. 127. These cases 
establish the validity of the contract in 
this case. The plaintiff is entitled to 
judgment. Opinion by Drxon, J. 

Brown v. Newbold. Waste per- 
missive— Tenant from year to year.— 
This was an action for damages for 
permissive waste against a tenant from 
year to year. The declaration alleged 
that greenhouses had been allowed to 
become unsafe and that the premises 
had been permitted to become out of 
repair. On demurrer the question was 
whether an action will lie for permis- 
sive waste against a tenant from year 
to year. At common law this action 
would lie only in case of unconventional 
estates. By the statutes of Marlbridge 
and Gloucester, re-enacted in this state, 
the action was extended so as to in- 
clude estates for years. It was estab- 
lished in Moore v. Townsend, 4 Vr. 284, 
that it applied to permissive waste, and 
that an action on the case may be 
brought for permissive waste against a 
tenant for years. This brings the so- 
lution of the question in this case. It 
is true that in some of the cases where 
it was decided that the action would 
lie against a tenant for years it has 
been said that it might not lie against 
a tenant for years. No case has de- 
cided this. In some cases no distinc- 
tion was made, and in some it did not 





appear what the estate was. Tenancy 
from year to year has nearly all the 
qualities of an estate for years. There 
is no point of difference which should 
distinguish it in respect to this action. 
The conclusion is that an action on the 
case for permissive waste will lie against 
a tenant from year to year. Judgment 
for the plaintiff with costs. Opinion 
by Drxon, J. 

State, Ziegler, Pros., v. Gaddis. Zi- 
cense — Constitution — Internal Af- 
JSairs of Towns.—The Court of Com- 
mon Pleas granted a license to Gaddis 
to keep a tavern in Lambertville. An 
act was passed giving the town coun- 
cil sole power to grant licenses. The 
council exercised this until the passage 
of the general act of 1877, providing 
that in certain towns designated by 
population and counties, the court 
should grant the license. 

It is contended that this is uncon- 
stitutional as a private, local or special 
law regulating the internal affairs of 
cities. It is an internal affair, and it 


isan affair of the town. One of the. 


most important functions of a city 
government is the regulation of the 
sale of liquors. It is a police power. 
But there is no prohibition to this 
legislation unless the act be private, 
local or special. There have been 
several decisions on this subject. The 
classification must be such as to ac- 
count in some degree for the distinc 
tion. In this case an examination of 
the act shows that all the circumlocu- 
tioa applies only to two counties and 
two or three towns. The act is unlaw- 
ful. License of Court of Common 
Pleas set aside. Opinion by Scupzer, J. 

v. . Proceeds of 
Pension to Satisfy Judgment.—Quest- 
ion whether pension paid over to the 
pensioner is liable to sequestration to 
satisfy a judgment. It is contended 
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that under the laws of the United 
States pension money cannot be seized, 
even after it has come into the hands 
of the pensioner. This cannot be sus- 
tained. Opinion by Knapp, J. 


Cowenhoven v. Freeholders of Mid- 
dlesex. Limitations—Debt on Statute. 
—April Ist, 1867, the plaintiff was ap- 
pointed Law Judge of Middlesex 
county, entered upon his duties, and 
served 321 days. In an action for his 
fees a plea was put in that the cause of 
action did not accrue within six years. 
In my opinion the statute of limitation 
does not apply to the case. There is 
no contract. The liability is founded 
on the statute—a specialty. 

I have not found a decision in all re- 
spects in point, but so far as they go 
they sustain the position. Ry. Co. v. 
Hood, 13 C. B. 826 is a suit of company 
against member for calls. Held to be 
a liability created by statute; plea of 
six years’ limitation no answer to it. 
The statement of the Court that the 
liability rested not on contract is not 
so evident as in this case. 


Plea of statute to suit against stock- 
holder of bank held bad. Liability. 
held to be statutory, because created 
by charter. 


As to the second position of the de- 


fendant, the statute prescribes a 
special mode for collection of his fees. 
Although originally in one of the acts 
there was a mode by which the judges’ 
fees should be collected, yet that mode 
does not run into the present act. De- 
murrer sustained. 

Naumberg v. ——. Zease— War- 
ranty—Parol Evidence—Lease under 
seal for brick factory and brick addition 
and upper part of frame addition, in- 
cluding engine and boiler. The engine 
belonged to one of defendants ; boiler 
to the owner of the fee. The only 


27 





209 


reference to use of premises was a 
covenant not to use it for other pur- 
poses than for button works. The 
engme was found to be too small, and 
not in good order. Declaration for 
damages for loss of time and injury to 
business during change of engines. 
Declaration upon contract and war- 
ranty as to machinery, etc., of suitable 
engine and boiler, etc. Nonsuit be- 
low. 

Evidence of plaintiff that he told the 
defendant he wanted the place for the 
factory, and must have a good one, and 
was told that they were in good repair, 
and good for the business. 

No fraud charged,’ only warranty. 
The lease contains no warranty. The 
question is, whether parol evidence is 
admissible. Paro] evidence is only ad- 
mitted in the absence of fraud, where 
it is evident that the contract does not 
contain the whole agreement, or else 
where there is a case of accord executed, 
and the agreement is collateral. The 
evidence of the agreement in this case 
was not such as to bring it within any 
of the exceptions to the rule. It is 
settled that where the written agree- 
ment purports to contain the whole 
bargain, evidence will not be admitted 
upon the same subject or of any negotia- 
tions upon the same subject. Warranty 
is collateral, but is only admissible 
where the agreement is not complete 
and is informal. 

Warranty sued on will not be implied 
from the contract of letting. The doc- 
trine in regard to covenants implied 
from letting has been held with great 
strictness in this state. Smith v. 
Marophy, 8 M. & W., contains the most 
marked exception. This has been fol- 
lowed and approved by English courts, 
but has never been followed in America 
except under the same circumstance, 
and never under other circumstances. 
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The non-suit was properly ordered. 
Opinion by Deprvz, J. 

State v. Hart. New Trial—Ap. 
pealable Order.—Judgment for plain- 
tiff and new trial granted. The new 
trial was granted on the ground of sur- 
prise and merits. The granting of new 
trials has been always regarded in this 
State as discretionary. There has been 
much discussion in other states and 
much difference of opinion. See 
Powell on App. Proc. and appendix. 
The U. S. Supreme Court and the 
House of Lords have held firmly 
that it is a discretionary matter and is 
not recoverable. The wisdom of this 
rule is shown in the present case, for 
the state of the case does not show the 
ground on which the court below acted. 
Certiorari dismissed. Opinion by 
Scupper, J. 


Harrison, Sheriff, v. Maxwell. Re- 


plevin Bond—Sheriff—Satisfaction of 


Judgment.—Satisfaction of a judg- 
ment on a replevin bond held wrongful 
as against a receiver under supple- 
mentary proceedings, because the 
sheriff was a trustee and acting for the 
court and the parties. The remedy 
however is by action so long as the 
sheriff is responsible, especially as the 
receiver is only interested in a part 
of the payment. Rule denied, with 
leave to apply again. Opinion by Dz- 
PUE, J. 

Lehigh Valley R. R. Co. v. Newark 
and Thomas Agens.—Declaration of 
sale for taxes set aside. Opinion by 
Depve, J. 

Robbins v. Martin. On the trial be- 
fore a justice of the peace a jury was 
demanded and a person not a consta- 
ble was appointed to summon it. A 
motion to quash was denied, the trial 
went on and a verdict was found for 
the plaintiff. An appeal was made to 
the Common Pleas. A motion there 
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to quash was refused. A trial was had 
there and a jury summoned by a sheriff 
and the cause was tried. There was 
a verdict for the defendant. On cer- 
tiorari. Held, A justice of the peace 
has no right to depute aman nota 
constable to serve a writ. The de- 
fendant had a right to a certiorari be- 
cause the cause was tried before an 
unlawful tribunal. But he elected to 
appeal to the Common Pleas. He had 
there a trial before a lawful jury and 
has no cause to complain. Opinion by 
Scupper, J. 

State v. Stevenson, Treasurer. J/an- 
damus against Treasurer of Elizabeth 
—Principal paid.—Question whether 
the collector of the county was author- 
ized to receive from the treasurer the 
interest from October 22, 1881. Un- 
der the ruling in State v. Van Winkle, 
the plaintiff, the collector, is entitled to 
the interest. 

Memtziv. Disbrow, Collector. Case 
of Collector against Predecessor in 
Office.—Allowance to be made for un- 
collected taxes. Mandamus will be 
granted for the difference. Disputed 
facts will not be considered in the ap- 
plication. 

State, Lewis, v. Elizabeth. Held 
until the case of Meeker v. Elizabeth 
has been decided by the Court of Er- 
rors. 

Lush v. Foster. Certiorari.—Order 
of Common Pleas was justified. They 
had authority to proceed upon evidence. 
Character of the evidence will not be 
considered. 

Charles J. Roe v. Tucker. 
ion. 

The following are headnotes pre- 
pared by the judges: 

Wiley v. The West Jersey R. R. 
Co. Negligence — Evidence — Remote 
and Proximate Damages.—1. That 
the principal instructed the agent to 


No opin- 
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be careful, is not relevant to the inquiry 
whether the agent was in fact negli- 
gent. 

2. Evidence of ineffectual efforts to 
sell one piece of standing timber is not 
relevant to an inquiry as to the value of 
another. 

3. Evidence showing that a fire 
might have been caused by a spark 
from a locomotive and tending to dis- 
prove the presence of any other cause, 
will warrant the conclusion that a 
spark did escape. 

4. Proof that a fire originated in a 
spark from an engine is prima facie 
evidence of negligence in those con- 
trolling the engine, by force of the 
statute of this state. 

5. A railroad company is bound to 
employ the most approved safeguards 
wgainst the escape of fire from locomo- 
tives. 

6. In the rule which limits the re- 
covery for a tort to those damages 
which “are its natural and proximate 
effects, the natural effects are those 
which might reasonably be foreseen, 
those which occur in an ordinary state 
of things, and the proximate effects are 
those between which and the tort 
there intervenes no culpable and effi- 
cient agency; a mere failure by third 
parties to extinguish a fire started 
through the negligence of the defend- 
unt is not such an agency. Opinion 
by Drxoy, J. 

State, ex rel. Rader, et al., v. The 
Township Committee of the Township 
of Union, Odligation of Contract— 
Remedies—Constitution.—1. The ob- 
ligation of a contract which, when 
made, was unenforceable by reason of 
some irregularity, but which has been 
validated by a subsequent law, is pro- 
tected by the constitution to the same 
extent as. if the contract had been 
strictly legal at first, 
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2. The obligation of such a contract 
includes the remedies which would 
have been available for its enforcement 
if it had been valid when made, or such 
other remedies as may have been law- 
fully substituted therefor. Opinion 
by Dixon, J. 

State, The Port Colden Building 
and Loan Association v. Munn, Col- 
lector. 7Zawxes.—Unless the taxpayer 
refuses to be sworn, the assessor can- 
not fix the highest valuation he has 
reason to believe is right. Opinion by 
Van Syoxket, J. 

The State, Breninger v. The Treas- 
urer of the Town of Belvidere. Mu- 
nicipal Corporation — Ordinance— 
Gambling House—Billiards.—1. The 
power of a municipal corporation to 
pass a by-law or an ordinance which 
established a rule interfering with the 
rights of individuals or the public, 
must emanate from the creating body, 
and clear authority must be found for 
it in the legislative enactment under 
which the corporation exercises its 
functions of government. 

2. A provision in the town charter 
that the common council may pass and 
enforce ordinances and by-laws for the 
suppression of gambling houses, and 
such other by-laws and ordinances for 
the peace and good order of the town, 
as they may deem expedient not re- 
pugnant to the constitution or laws of 
the state or of the United States, does 
not warrant the passage of an ordin- 
ance forbidding the keeping of a billiard 
table for hire. 

3. The general words of the statute 
are used in their ordinary acceptation, 
and authorize any such local legislation 
as will prevent disorder and disturb- 
ance or breach of the peace. 

4. It having been decided in this 
court that the practice permitted by 
the keeper of a ten pin alley that the 








212 


loser should pay for the use of the 
alley, did not subject his house to in- 
dictment as a common gaming house, 
the keeping of a billiard table in the 
same manner must be regarded as a 
lawful business which cannot be out- 
lawed by the common council under 
the authority given them by the legis- 
lature. Opinion by Van Sycxet, J. 

State, Green, et al., v. Hotaling, et 
als., Comr’s. Sewer—Nuisance—Mu- 
nicipal Corporation—A ssessment.—1. 
Under the fifth section of the act of 
1875, p. 624, the justice of the Supreme 
Court, to whom the freeholders made 
their report, had power to refer the 
matter back to them that they might 
certify as to the basis upon which they 
had made their assessment. 

2. The sewer as originally construct- 
ed deposited the flowage where it was 
& nuisance, which rendered it neces- 
sary to continue it to the Hudson 
River. Lands which had been assessed 
for the construction of the original 
sewer were therefore subject to further 
assessment for the benefit conferred by 
the continuation which made the origi- 
nal sewer available. 

3. The assessment was made in due 
form, the freeholders certifying that 
the lands so assessed were benefitted 
to the extent of the burden laid by 
them, over and above the amount of 
the prior assessment. 

4. The assessment is authorized by 
an act passed in 1878, p. 344, which 1s 
a general law. 

5. Property owned by a municipal 
corporation and used for public pur- 
poses is not subject to assessments for 
benefits for such improvements, in the 
absence of language in the statute in- 
dicating an intention to tax it. In this 
case there is an absence of such lan- 


guage. 
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Martin v. The Jersey City Ins. Co. 
Insurance— Knowledge of Agent—Es- 
toppel— Waiver—l. Knowledge by 
the president of an Insurance Com- 
pany, who has exercised the power of 
making and renewing contracts of in- 
surance, that the insured was making 
additions to the insured building with 
a verbal permission to do so estops the 
company from defending an action 
brought upon the policy upon the 
ground that by reason of such addi- 
tions there had been an increase of risk. 

2. Knowledge by the company of 
the existence of a subsequent insurance, 
followed by any words or acts on the 
part of the company by which the in- 
sured is induced or permitted to be- 
lieve that the contract of insurance is 
still subsisting, and the property of the 
insured is still protected, is a waiver of 
the condition or an estoppel against 
an assertion that a forfeiture of the 
policy has occurred, because of the fail- 
ure of the insured to comply with the 
conditions to give notice of such sub- 
sequent insurance, and have it endors- 
ed upon the policy or acknowledged in 
writing. 

3. Where the knowledge of an agent 
is to be imputed to the company, it 
should be the knowledge of an agent 
authorized to bind the company by his 
acts in regard to the transaction con- 
cerning which the knowledge is to op- 
erate as a waiver. 

4. When the case of the plaintiff 
rests upon an alleged waiver of a con- 
dition requiring the endorsement in 
writing of subsequent insurances, by 
knowledge of an agent of the company, 
and it appears that the evidence in re- 
gard to the extent of the agent’s au- 
thority is meagre and unsatisfactory, 
and the evidence as to whether any in- 
formation of such insurances was given 
to such agent was contradictory, a di- 
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rection that the verdict be rendered for 
the plaintiff was erroneous. Opinion 
by Rezezp, J. 

The Town of Union v. Bermes, et al. 
Impleaded. Principal and Surety— 
Accounts of Principal—Hvidence. In 
an action against the principal and his 
sureties upon a joint and several bond 
for the faithful performance of the du- 
ties of the principal as treasurer of the 
town of Union, a part of whose duties 
it was to keep accurate books of ac- 
count, and to render abstracts of such 
accounts to council. Held, That his 
books of account as such treasurer and 
a report rendered to the council by him 
were competent evidence against him- 
self and his’ sureties. Opinion by 
Reep, J. 

Bozarth v. Dudley.—1. A contract 
for building on land may be abrogated 
or abandoned either by the express 
agreement of the parties or by impli- 
cation arising from conduct inconsist- 
ent with its being still in force. But 
mere deviations or changes of plan will 
not imply abrogation or abandonment 
when the contract expressly provides 
that such deviations and changes may 
be made. 

2. When a contract for building on 
' land has been so performed as to 
justify a recovery thereon, a recovery 
in assumpsit on the common courts, 
for the work and materials used in the 
erection, will only be permitted when 
the owner has actually accepted the 
building. 

3. Such circumstances may be ex- 
press or implied from the circum- 
stances ; mere occupation of the build- 
ing does not necessarily imply such ac- 
ceptance. 

4. Damages of a defendant cannot be 
recouped under § 129, Praetice Rev. 
868, unless the notice required has 
been filed with the plea, and the dam- 
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ages arise out of the very contract sued 
upon. New trial granted unless the 
plaintiff will remit the sum of $4,790 
from the verdict. Opinion by Maatz, J. 

Fenaille and Despeaux v. Condert 
et al. Attorney at Law—Lien Claim. 
—l. An attorney at law of the 
State of New York, employed there to 
draw a contract for building on lands 
in New Jersey, does not, by accepting 
such employment, impliedly undertake 
that he is acquainted with the laws of 
this state, respecting the necessity of 
filing such contracts for protection 
against claims of workmen and ma- 
terial men under the mechanics’ lien 
law. 

2. An attorney at law who accepts 
an employment to draw such a con- 
tract, does not thereby impliedly un- 
dertake to file it. In the absence of 
an express undertaking to file it he 
will not be liable for failure so to do. 

Quere. Whether when so employed 
he would be liable for failure to advise 
his client of the risk of not filing such 
a contract. 

3. Even if liable for breach of duty 
in respect to filing such a contract, the 
owners, who have been required to 
pay a sub-contractor’s claim, cannot re- 
cover of the attorney if they have dis- 
charged the builder who is primarily 
liable or have accepted satisfaction 
from him. Opinion by Maar, J. 

Redstrake v. Cumberland Mut. Fire 
Ins. Co. Jnsurance. — Condition. — 
Waiver.—1. A condition annexed to 
and made part of a policy of insurance, 
provided that in case the insured should 
effect other insurance on the property 
and should not within ten days give 
notice thereof to the company insuring, 
and “have the same endorsed on this 
instrument or otherwise acknowledged 
by them in writing,” the policy shuuld 
cease and be of no further effect. By 
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other conditions power was reserved 
to the company to terminate the risk 
for certain reasons, but not for exces- 
sive insurance. J/eld, that the act of 
the company in endorsing or acknowl- 
edging the additional insurance in- 
cluded approval thereof, and the com- 
pany might refuse to endorse or ac- 
knowledge. 

Qucere. Whether it is the duty of 
the company to notify insured of a re- 
fusal to approve; and whether, if 
such notification is given, the policy 
continues in force, 

2. An agent of a company issuing a 
policy with such a condition was au- 
thorized to receive notice of additional 
insurance ; to transmit to the company 
any policy delivered to him for the 
action of the company under the con- 
dition, and to return the policy to the 
insured when received from the com- 
pany. /eld, that what such an agent 
said and did, in the course of such 
communication between the company 
and the insured, would bind the com- 
pany. 

3. When one insured under such a 
policy gave notice of subsequent in- 
surance to such an agent, and delivered 
to him the policy for transmission to the 
company, and the agent afterwards re- 
turned the policy, asserting that it was 
all right, and the insured acted upon 
the assertion, and treated the policy as 
still in force, to the knowledge of the 
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company, /Zeld, that the company is 
estopped from contesting the perform- 
ance of the condition, although no en- 
dérsement was made on the policy and 
no acknowledgment in writing was 
produced. 

4. If the company issuing such a 
policy isa mutual one, of which each 
person insured is a member and the 
by-laws of the company require such a 
condition in all its policies, and pro- 
hibit the alteration of the by-laws ex- 
cept by a vote of the directors ; the 
insured is not thereby debarred from 
claiming an estoppel arising out of the 
conduct of officers, or authorized 
agents of the company, against contest- 
ing by the company the performance 
of such a consideration. 

Quewre. Whether an insured in such 
case could claim the benefit of an agree- 
ment on the part of officers, or 
agents of the company to waive such 
a condition or to dispense with its per- 
formance, Opinion by Maar, J. 

State, J. Madison Drake, v. Maj.-Gen. \ 
Plume and others. Court Martial, A) 
general Court Martial found an officer 
guilty of the specifications but not 
gullty of the charge. This was equiv- 
alent to an acquittal and sentence could 
not be pronounced on such finding.’ 
There must be an order, judgment or 
determination affecting the rights of 
the Prosecutor as a foundation for the) 
writ of certiorari. Opinion by Parker, J.’ 


COURT OF CHANCERY OF NEW JERSEY. 


INSOLVENT CORPORATION— 
ELECTION OF DIRECTORS. 





. rad 
The Lehigh Coal and Navigation Company v. 
The Central Railroad Company of N. J. 
{May Term, 1842, | 


The Central Railroad Company of N. J., being 





in the hands of a Receiver, can legally hold 
an election of directors. 

On the refusal of the existing Board to order 
an election the court has power to order one 
and will do so on this application. 


Motion for an order for an election 
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of directors of the defendant on _peti- 
tion, and supplemental petition of Ed- 
ward ©. Knight, who claims to be the 
owner of three thousand shares of the 
stock. 

Mr. A, G. Richey, Mr. J. D. Be- 
die and Mr. James /. Gowen, of Penn., 
for the motion. 

Mr. 7. N. MeCarter for certain 
stockholders contra. 

Mr. B. Williamson for the direc- 
tors. 

Tue Cuancettor: After the making 
of the order modifying the injunction 
s0 as to permit the stockholders to 
hold an election for directors, the pe- 
titioner, by written application to the 
existing board, requested them to order 
an election. They, however, declined 
to comply with the request. The or- 
der was made on the fifteenth of April 
last. The time fixed by the by-laws 
(the charter is silent on the subject), 
for holding the annual election of di- 
rectors isthe Friday next before the 
second Monday of May. Upon the 
refusal certain of the stockholders gave 
notice under the fifty-first section of 
the act concerning corporations, of the 
holding of an election. This court for 
satisfactory reasons prevented that 
election. A supplemental petition was 
then filed setting forth the fact of the 
refusal on the part of the directors to 
hold an election and praying this court 
to order the election, and motion is 
now made thereupon in behalf of the 
petitioner and other stocklolders hold- 
ing large amounts of the stock. The 
board appear by their counsel and sub- 
mit themselves in the matter to the 
judgment of the court declaring them- 
selves ready to obey any order the 
Chancellor may make in the premises. 
The application is opposed by certain 
of the stockholders on the ground that 
an election cannot legally be held, and 
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that if it can, this court has no power 
to order it. 

The first objection, that an election 
cannot, legally be held, is based on the 
eighty-third section of the act concern- 
ing corporations, by force of which, it 
is insisted, the stockholders and di- 
rectors are deprived of all power to 
hold an election. That section as it 
stood before the amendment of 1877, 
provides that, whenever an injunction 
shall have been granted against any in- 
corporated company in insolvency, as 
provided for by that act, and a receiver 
or receivers, trustee or trustees shall 
have been appointed as also provided 
therein, and such injunction and ap- 
pointment shall have continued for 
four months, it shal] not be lawful for 
the stockholders or directors of the 
corporation, or any other person, to 
use or exercise the franchises of the 
corporation or to transact any business 
in their name or by color of their char- 
ter, except such as may be necessary 
to collect their property and assets, 
and to sell the same, and distribute the 
proceeds among the creditors and 
stockholders of the corporation, and 
that for all other purposes the charter 
by the injunction, appointment and 
continuance, shall be forfeited and void 
without any further proceeding or 
judgment, 

By the supplement of 1877 (P. L. 
1877, p. 74), the section was amended 
by striking out the provision that for 
all other purposes the charter shall be 
forfeited and void, without further pro- 
ceedings or judgment, and substituting 
therefor the provision, that for all other 
purposes the Chancellor may at any 
time, by order, in the suit or proceed- 
ing, with or without notice to any one, 
and without any further proceedings or 
judgment declare the charter forfeited 
and void, and it was also enacted that 








216 


the charter of no corporation shall be 
forfeited and void, notwithstanding the 
injunction and appointment of receiver 
or receivers, trustee or trustees shall 
have continued for four months, pro- 
vided the corporation shall have been 
theretofore managed and doing busi- 
ness under an order of this court. The 
Central Railroad Company is within 
the proviso. It is argued in opposi- 
tion to this application that while the 
supplement indeed provides that the 
charter shall not be forfeited and void, 
notwithstanding the provision of the 
eighty-third section of the origioal act, 
it does not relieve the stockholders and 
directors from the prohibition of that 
section which was in force against this 
company when the supplement was 
passed for the injunction and appoint- 
ment of a receiver had continued for 
over four months. And, therefore, it 
is insisted, that by force of the pro- 
hibitory provision of that section, they 
cannot lawfully use or exercise any 
franchise of the company, except for 
the purposes therein specified in that 
connection, which are the conversion 
and distribution of the property of the 
company and that therefore they can- 
not lawfully elect directors. 

To consider the objection: The Leg- 
islature may waive a broken condition 
of acontract made with it. Ang. & 
Ames on Corp.,§777. By the act of 1877 
the Legislature has expressly and com- 
pletely waived the forfeiture in this 
case. But further it will be seen that 
the prohibition of the eighty-third sec- 
tion of the original act is, by its terms, 
not absolute but partial only. Under 
that section, according to its terms, 
the exercise of the franchises is express- 
ly permitted for the purposes of liqui- 
dation. The section expressly pro- 
vides that the charter shall not be for- 
feited and void for these purposes ; 
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that it shall not be absolutely void, 
but only so far as certain purposes are 
concerned. It follows that, under the 
provisions of that section, without re- 
gard to the supplement of 1877, the 
organization may be kept up, and, 
therefore, that the election of directors 
is still lawful. Ifthe stockholders may 
lawfully exercise the franchises for any 
purpose,it is ‘obvious that they may law- 
fully select their agents to that end,and 
the directors are the agents. There is no 
warrant for holding that the stock- 
holders can only exercise the franchises 
through the board that may happen to 
be in office at the expiration of the four 
months, for the section makes no such 
provision, and there is no reason to 
support any such construction. It 
may well be that by death, disability 
or resignation there would be no board 
at all, and it would then be necessary 
to elect one, or else the stockholders 
would be without agents to exercise 
the franchises, and, therefore, could 
not use them at all. It might happen 
that the existing board had ceased to 
be stockholders, and they might even 
have become antagonistic to the com- 
pany. Justice demands that in the 
case of an insolvent corporation whose 
affairs are in the bands of this court 
for administration, the stockholders 
shall have the choice of the agents, by 
whom the franchises are to be exer- 
cised, so far as this court permits such 
exercise in their behalf. It is clear 
that if the corporation exists, though 
only for certain purposes, the stock- 
holders may lawfully elect directors. 
The property in the hands of the 
court in this case is valued at about 
$50,000,000. By statute the court is re- 
quired to operate the road for the 
benefit of the public. Rev., p. 196, 
§ 106. And without the statute the 
same action would be taken, in view of 
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the obvious necessity of thus keeping 
the trust property in proper condition 
and making it as productive as possible. 
There are many very important respects 
in which the action of the board as 
representatives of the company may 
prove exceedingly useful to the court 
in administering the trust ; andin many 
of such matters the future of the 
company, after it shall have passed 
out of the hands of the court, may 
be most materially affected by the 
action of the board. It is there- 
fore, eminently proper that the board 
should be the representatives of 
the stockholders, and, therefore, that 4 
proper opportunity should be afforded 
to the latter to make selection of their 
agents. Moreover, should the court 
deem it advisable to turn over the 
property to the company, the stock- 
holders must receive it by the hands 
of the board. Therefore, there must 
be directors ; and in such case, as well 
as genefally, the board should,be the 
true and lawful representatives of the 
stockholders whose property they are 
to control and administer. 

No board has been elected since 1876. 
I have no doubt whatever that one 
may be now legally elected, andI am 
of opinion that such election should be 
held without any unnecessary delay. 
Under the circumstances this court has 
power over the subject, and it is its 
duty to see to it that an election is beld, 
but that it be so held and conducted 
as that it shall in all respects be legal. 
The action of the stockholders before 
referred to, in taking steps for an elec- 
tion under the fifty-first section of the 
act concerning corporations, was objec- 
tionable, because it was taken without 
application to this court, which alone, 
under the circumstances, could take 
the measures necessary to secure fair- 
ness. in the election and obviate all 
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reasonable cause of complaint on the 
ground of surprise. The circumstances 
were peculiar. The affairs of the com- 
pany. had been for many years in the 
hands of this court. There had been 
no election of directors by the stock- 
holders since the insolvency was de- 
clared. The existing board disputed 
the power of the stockholders to hold 
the election. The proceeding was un- 
der a provision of the law the applica- 
bility of which to an insolvent com- 
pany, whose. affairs were under the 
management of the court, was denied. 
It was quite evident that the election 
if held, under the circumstances, would 
be subject to imputation of surprise 
and unfairness, and to question as to 
its validity, which would lead to litiga- 
tion or induce this court to recognize 
it as a just and proper expression of 
the choice of the stockholders. Hence, 
it was not permitted to take place. 

The situation is now changed. The 
directors who then declined to hold 
the election now declare their readiness 
to hold it, if this court shall so direct. 
The charter provides that if the elec- 
tion shall not be held on the day when, 
pursuant to that act, it ought to be 
held, it may be held at any other time. 
As before mentioned, it fixes no time, 
but the by-laws do. The election was 
not held on the day fixed. There was 
not time enough between the making 
of the order modifying the injunc- 
tion and the time fixed by the by- 
laws to give the notice required 
by the by-laws, and, besides, the direc- 
tors declined to order an election at 
all on other grounds. I deem it prop- 
er to conform to the by-laws as nearly 
as practicable in holding the election. 
There will be an order that the direc- 
tors hold it, fixing as early a day as 
practicable, the day to be named in the 
order. The election will be held and 
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condneted in accordance with the pro- 
visions of the by-laws as nearly as may 
be. ‘The board will appoint the inspec- 
tors, the names of the persons so ap- 
pointed to be reported to this court at 
least ten days before the time fixed for 
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the election. The transfer book will 
be closed twenty days before the time 
fixed for the election. The Receiver 


will be directed to facilitate the proceed- 
ings by permitting the use of the books, 
etc., and in every other way. 





CASES BEFORE THE INFERIOR COURTS. 


UNION CIRCUIT COURT. 


—_—_- 


PRACTICE—SECURITY FOR COSTS. 


Code v. Williams. 


After issue joined application may be made to 
the court upon notice for security for costs. 


On application for security for costs. 
The plaintiff served upon the defend- 
ant a declaration endorsed with the 
statutory notice. The defendant re- 
fused to plead because the declaration 
had not been filed in the office of the 
clerk until several days after the day 
of service. The plaintiff entered judg- 
ment by default. On motion of coun- 
sel for the defendant the judgment was 
opened and leave given to plead. 
After issue joined the plaintiff moved 
out of the state. The defendant’s at- 
turney refused to accept a notice of 
trial. The cause was placed on the 
calendar. Notice was served upon the 
plaintiff s attorney of an application to 
the court for security for costs, and 
upon the argument counsel for the de- 
fendant said that our statute has given 
an additional and more simple remedy 
fur security before issue joined than 
was given at common law, but has left 
to the defendant his common law right 
of an application at any time to the 
court for an order requiring security 
to be furnished ; that no step had been 
taken in the cause by the defendant 





since the plaintiff became a non-resi- 
dent, and in support of his position 
cited Den v. Wilson, 2 South. 680; 
Rammage v. Mechanics Ins. ©»., 7 Hal. 
95; Scull, et al., v. Assignees of Car- 
hart, et al., 3 Gr, 430, and particularly 
Rommel] v. Kirk, 4 N. J. L. J., 216. 
The counsel for the plaintiff said that 
the statute (Rev. p. 884, § 232) abro- 
gated the common law and that no 
order for security could be made after 
issne joined, 

Mr. A. A. Van Hovenberg, for the 
motion. 

Mr. C. A. Marsh, contra. 

Van Sycxet, J. held at a subsequent 
day that the common law has not been 
abrogated by the statute in question, 
and that application for security for 
costs may be made to the court after 
issue joined. An order for such se- 
curity was granted accordingly. 





SECOND DIST. COURT OF 
NEWARK. 


EXECUTION—LEVY ON MONEY. 


Manly v. McCarty. 

Money paid to a constable in satisfaction of an 
execution cannot be levied on under an ex- 
ecution against the party for whom it was 
collected, because it cannot be regarded as 
his money before it has been paid over to 
him. 

Henry, J.: The plaintiff recovered a 











THE NEW JERSEY LAW JOURNAL. 


judgment against the defendant in this 
court and issued execution thereon. 
The judgment was satisfied by the de- 
fendant paying to the officer having 
the execution in charge the full amount 
of the judgment and costs. At the 
time of such payment a levy was made 
by a constable by virtue of an execu- 
tion issued out of another court in a 
suit in which Manly was defendant. 
An inventory was made by an officer 
muking this levy under the second exe- 
cution. The question now to be de- 
termined is whether the levy made un- 
der the second execution is valid. Itis 
now settled that money of any kind, if 
in the defendant's possession and capa- 
ble of being identified as his property, 
may be taken under execution or at- 
tachment. Had the money been paid 
to the defendant when the second levy 
was made, the officer having the second 
execution would unquestionably have 
acquired a constructive possession of 
the property and the levy would in all 
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respects have been valid. But the levy 
was made when the money was in the 
hands of the constable, and not in the 
possession of the defendant. My con- 
clusion, therefore, is, that the validity 
of the levy cannot be sustained, as the 
money paid to the constable was not 
and cannot be regarded as the money 
of the defendant until paid over to 
him. It is obvious from an examina- 
tion of the authorities that this view is 
correct. (The court here recited a 
number of authorities.) In this latter 
case (Crane v. Freese, 1 Harr., 305) it 
was held that money in a Sheriff's 
hands, seized by him in execution, can- 
not be applied in payment of another 
execution in his hands against the per- 
son who is plaintiff in the first execu- 
tion and defendant in the second, for it 
is not his goods and chattels until paid 
over to him. The levy made under the 
execution in which Manly is defendant 
is, therefore, set aside. 





> eo 


VARIOUS TOPICS. 


SERGEANT BALLANTINE’S EXPE- 
RIENCES. 





Everybody will welcome Mr. Serjeant 
Ballantine in bis new character of an 
author. Most people will be glad to 
read what such an eminent and world 
renowned advucate has to say about 
the hosts of famous lawyers and others 
with whom he has necessarily been 
brought into contact, and nobody who 
takes up the volumes which the learn- 
ed Serjeant has just written, and which 
Messrs. Bently have published, will 
run the slightest risk of being disap- 
pointed in the search either for amuse- 
ment or information. To say the truth, 





the work teems with innumerable an- 
ecdotes of most laughter-moving sort. 
There is not a dull page to be found in 
either volume, and many of the pages 
are replete with all the interest caused 
by a peep behind the scenes into the 
mysteries of murder trials and other 
exciting forensic incidents. We are, 
therefore, indebted to Mr. Serjeant Bal- 
lentine for the treat he has given the 
world. It can hardly be said to have 
been unforseen, because directly it was 
noised abroad that a book might be 
looked for from his pen, dealing with 
his personal and professional reminis- 
cences, expectation was on tip-toe, and 
everyone anticipated that the art which 
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had so often “ brought down the house ” 
and charmed juries in court would be 
equally irresistible on paper, and so 
indeed it proves. In these “ Experi- 
ences ” we are presented with graphic 
portraits of the greatest legal celebri- 
ties of the last fifty years. In pleasant 
anecdotal fashion, free from all leaven 
of malice or bitterness, Mr. Serjeant 
Ballentine goes on the even tenor of 
his literary way, now letting fall a 
joke, now an anecdote, now a grave 
comment on some point of law or prac- 
tice, and all the time lifting the curtain 
which veils judges and counsel and at. 
torneys from the wondering eyes of 
the outside world. It is a mine of in- 
formation and amusement combined, 
and the author is to be heartily con- 
gratulated on having laid aside the 
bands and wig, the coif and silk gown, 
for a brief season, and taken to the pen 
with such excellent results. 


One comment which will at once 
suggest itself to the reader of Mr. Ser- 
jeant Ballantine’s first volume is that 
the Bar in bis early days was very much 


like what the Bar is at present. The 
venerable institution of circuits was in 
all its glory, when coaches carried the 
King’s justices along lonely high roads 
to distant country towns. But circuits 
flourish now, and the Bar was, as de- 
scribed by the Sergeant, not very dis- 
similar to what it is at present. We 
are told that any member of the circuit 
who “‘ went special ” on some other cir- 
cuit, or who got married, or committed 
other offences, was fined in bottles of 
wine ; and such is the profane practice 
still. Bar messes have, however, dis- 
pensed with the mock Attorney and 
Solicitor-General, and the Poet-Laur- 
cate who used to adorn them. Mr. 
Sergeant Ballentine’s experiences, in 
his briefless days as a barrister, will 
perhaps encourage other aspirants to 
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the Bench. In the first year, confesses 
the learned Serjeant: ‘I made only 
four and a half guineas ; in the second 
thirty guineas; and in the third sev- 
enty-five guineas.” Impecuniosity and 
creditors stared him in the face, and 
a most amusing account is given of his 
early struggles: how he sat on a three- 
legged chair in gloomy chambers, 
“dreaming darkly of a dun,” and won- 
dering where dinner was to come from; 
how a providential attorney brought 
three “motions” to be argued, and 
three half-guineas, armed with which 
the youthful barrister went out and 
enjoyed a particularly good meal, and, 
alas ! sauntered into a gambling-house, 
whence he emerged a bloated capital- 
ist, with thirty-eight badly-earned and 
ill-gotten sovereigns. Mr. Serjeant Bal- 
lantine acknowledges that his first ora- 
torical efforts in conrt were marred by 
great nervousness, and this confession 
on the part of the practiced advocate 
may cheer the modest beginner. Mr. 
Serjeant Ballantine, indeed, prophesies 
ill ‘of the young speaker who is not 
nervous when he first gets upon his 
legs. 

But we are forgetting the earlier 
days of the author's career: how he 
was brought up from the country to 
live in Serjeant’s Inn with his parents ; 
how he used as a child to go to church 
and to sleep, concurrently; and how 
he was threatened with “a present 
punishment and a terrific future ” for 
the sin. Afterwards we learn how he 
read with a “ pleader,” and for a couple 
of years copied “ precedents of plead- 
ing which were a disgrace to common 
sense.” Then follows a highly-inter- 
esting account of London in the days 
of “ Crockford’s,” and we are led to 
notice how discursive Serjeant Ballan- 
tine is, when he passes on from the 
doings of the “ resurrectigquists,’ such 
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as Burke and Hare, Bishop and 
Williams, to discourse eloquently 
against the practice of vivisection. But 
it is just this chatty rambling style 
which forms the chief charm of these 
volumes. Suddenly, without in the 
least expecting it, we come upon an 
able review of the whole subject of 
cross-examination, on which Serjeant 
Ballantine boasts that he is a unique 
authority. He upholds it, as the great 
agent for sifting falsehood in courts of 
justice, and for reducing exaggerated 
statements ; but unless: the principles 
of the art are understood, it becomes a 
most dangerous weapon. “The reck- 
less asking of a number of questions,” 
says the serjeant,and every lawyer 
will agree with him, “on the chances 
of getting at something is too often a 
plan adopted by unskilful advocates, 
and noise is mistaken for energy. Mr. 
Baron Alderson once remarked to a 
counsel of this type, ‘ Mr. » you 
seem to think that the art of cross- 
examination is to examine crossly !’” 
It is difficult to say what distinguished 
judges and advocates are not mentioned 
in these pages. 

Most interesting details are given of 
such men as Charles Austin, Sir Fitz- 
roy Kelley, Mr. Justice Parke, Lord 
Campbell, Serjeants Gazelle and 
Pigett, and nearer our own day Sir 
Alexander Cockburn, Baron Huddle- 
ston, Sir Jobn Karslake; and new 
light is shed even on characters such 
as those of Dr. Kenealy and the Claim- 
ant. At the very beginning of the 
second volume is told a most curious 
and instructive narrative of a trial for 
murder, in which a prisoner escaped 
hanging simply because a professional 
analyst made a blunder, into which 
blunder, the serjeant believes, he was 
skilfully entrapped by the murderer 
himself. ‘“ Justice demands,” says Ser- 
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jeant Ballantine, “that a Court of 
Criminal Appeal should be established ; 
I believe it could be effected with both 
ease and benefit.” An odd anecdote 
of how the Serjeant and Sir Alexander 
Cockburn, then Attorney-General, were 
arrested by the police in the streets of 
London, leads us to the details of the 
Bristol Election Petition for 1867. A 
generous tribute is paid to the late 
Lord Chief Justice of England. “Cock. 
burn,” the author remarks, “ was verg- 
ing upon eighty years old when he 
died, but to the last exhibited no fail- 
ure of intellect. After sitting in court 
the whole day he was to be seen leaving 
the private door, and marching off 
with as active a gait as if he had only 
realized the half of his years. As an 
advocate he was equal to any one I 
ever heard at the Bar.” Naturally 
enough, Mr. Serjeant Ballantine deals 
at length with his voyage to India to 
defend the Guikwar of Baroda, accused 
of attempting to poison the British 
Resident, and he makes a spirited de- 
fence of his client’s innocence. As we 
have said, wherever these volumes are 
opened, the reader is always certain of 
finding something attractive, some- 
thing amusing, something that he could 
find nowhere else, or nowhere else so 
pleasantly and genially narrated. It is 
the record of one who steps out of the 
arena and chats for a few moments 
with his friends, and anybo.ly who may 
come to listen, on all the incidents of. 
past stiuggles,in a vein of kindly 
reminiscence.*—Zondon Telegraph. 


* “Some Experiences of a Register’s Life.” By 
Serjeant Ballantine, 2 vols. (Richard Bentley & Son). 


TELEPHONE LITIGATION. 


A bill was filed in the U. S. Circuit 
Court for the District of New Jersey, 
on the 26th of May last, by The Ameri- 
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can Bell Telephone Company, The 
Metropolitan Telephone and Telegraph 
Company and The Domestic Telegraph 
and Telephone Company against John 
J. Ghegan, which seems likely to be 
the beginning of very earnest litiga- 
tion in this district concerning the 
Bell and Edison combination. 

The bill alleges infringement of the 
two patents of A. Graham Bell, issued 
in 1876 and 1877, upon which has been 
built up the great telephone system of 
the country. It asserts the decrees of 
other courts in favor of the validity of 
these patents, and claims that the de- 
fendant is engaged in manufacturing 
telephones under a patent issued to G. 
M. Hopkins, in 1880, which asserted to 
be an infringement of the Bell patents 
now owned by the combined companies. 

The plaintiff served on the defend- 
ant a printed book of over 300 pages, 
containing copies of the patents and 
nuwerous affidavits, upon which notice 
was given of a motion for a preliminary 
injunction. On the day fixed for the 
motion Messrs. Dickerson & Dickerson, 
of New York, appeared for the plain- 
tiff, and Mr. A. Q. Keasbey for the de 
fendant, and the hearing was post- 
poned to July 3, when it will probably 
be postponed to a later day in the 
month. 

Mr. Ghegan has long been engaged 
in telegraphic matters in this state, and 
is now acting under The People’s Tele- 
graph and Telephone Company, in 
establishing lines under the Hopkius 
patent, which they claim to be wholly 
outside of the Bell patens. It seems 
to be the desire of both parties to 
make this a test case and to submit to 
Judge Nixon all the questions which 
arise under the patents issned to Bell, 
The 
case is likely to involve the whole sub- 
ject of the commauication of articalate | 


and the later patent of Hopkins. 
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speech by means of electricity, and 
will be observed with great interest. 


EXAMINERS’ QUESTIONS. 





The following printed questions were used 
at the last written examivation before the 
Supreme Court—June term : 

FOR COUNSELLORS. 

1. Define lands, tenements and heredita- 
ments. 

2. What is an incorporeal hereditament, 
and what are the kinds that may be said to 
exist in the United States ? 

3. What is right of common? Name and 
define the different sorts. 

4. What are the rights of tenants for life, 
or years, as to cutting wood, or timber, on 
the lands they hold ? 

5, What is an easement ? 

6. What is right of way ? Name and define 
the methods by which it may be acquired ? 

7. If a person who owns close A, and a way 
of necessity to it over close B, purchases close 
B, thereby uniting in himself the title to both 
closes, afterwards conveys close B to one per- 
son without any reservation, and then close A 
to another person, has the purchaser of close 
A a right of way over close B ? 

8. What is the doctrine as to the title to 
riparian lands in New Jersey, and how may 
title thereto be acquired? 

9. What is the general doctrine as to al- 
luvions in case of a fresh water river running 
between lands of separate owners ? 

10. If the commoner be disseised, what are 
the remedies in New Jersey for such violation 
of incorporeal right ? 

11. What is a highway, and what right has 
the adjoining owner in the soil thereof ? 

12. What are the reciprocal rights of parties 
as to party walls when it becomes necessary to 
tear down and rebuild ? 

13. Nome and define the different kinds of 
rent at common law ? 

14. What was the fundamental maxim of 
English tenures under the fendal polity ? 

15. What was tenure in free and common 


socage ? 

16. What were the two main principles 
which were necessary to the existence of copy- 
hold tenure ? 

17. What is the primary meaning of fee as 
distinguished from allodium ? 

18. What words are necessary in this State 





THE NEW JERSEY LAW JOURNAL. 


to devise by will an absolute estate in fee ? 

19. What are the statutes of New Jersey 
with reference to estates tail ? 

20. What are the principal incidents of an 
estate for life? 

21. What is jointure, and what four requi- 
rites must be observed in creating it? 

22. In what cases, under our statute, may 
the widow waive her estate in jointure and 
claim her dower? 

23. What are the remedies to recover dow- 
er, and in what courts are they cognizable ? 

24. What is the rule in Shelley’s case ? 

25. What are the eight requisites of a deed 
as given by Blackstone ? 

FOR ATTORNEYS, 

1. Define the terms ‘‘Common Law’ and 
‘* Statute Law,” and explain what is included 
in each ? 

2. How many and what description of con- 
tracts are there, and what does each include? 

3. A contracts with B to do a certain thing 
on a future day, but before that day arrives, 
states his intention not to doit. Can B sue A 
before the day for performance of the contract, 
or must he wait until after that day? Give 
the reason for your opinion. 

4. What is meant by the term “privity of 
contract,”-and in what cases may the assignee 
of the lessor sue the assignee of the lessee ? 

5. Distinguish between a patent and a latent 
ambiguity in a written instrument. State the 
effect of each as regards parol evidence to ex- 
plain the ambiguity. 

6. Explain the meaning of the word ‘‘con- 
sideration ” when applied to contracts ? 

7. A obstructsa highway so as to cause 
special inconvenience to B. B promises A to 
pay him $25 for removing the obstruction. Is 
this promise binding ; and give the reason for 
your conclusion ? 

8. Upon what contracts is an infant liable ? 
Can a minor sue or be sued on a breach of 
promise to marry? State the reasons for your 
answer. 

9. Can an action be maintained on a verbal 
contract for a year’s service to commence on & 
future day? State the reason for your opin- 
ion. 

10. Cana contract between certain manu- 
facturers, whereby they mutually bind them- 
selves to close their works at the will of a ma- 
jority, be enforced ? Give the reason for your 


answer. 
11. What is an Estoppel. 
12. A brings suit v. B., in Supreme Court. 
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B pleads general issue. Where is the cause 
tried? How is the trial judge made acquaint- 
ed with the issue, and in what way does the 
party pbtaining the verdict proceed to enter 
judgment thereon. 

13. What is a lien, and how does a general 
lien differ from a particular lien ? 

14. Describe the nature of a chose in action, 
and in what instances may the assignee of a 
chose in action maintain an action at law on it 
in his own name. 

15. Define a warranty and give an instance. 
Is a warranty made subsequent to a sale, valid 
or not? Give reasons for your opinion. 

16. What will constitute a partnership with 
regard to third persons ? 

17. If there be two joint obligors to a bond, 
and one dies, against whom should the action 
be brought ? 

18. A orders goods of B, to be sent bya 
common carrier, ©, who receives, but loses 
the goods, and refuses to pay B for them; 
what remedy have the parties, and against 
whom ? 


19. Give the names of the different Civil 
Courts of general jurisdiction described in 
Blackstone, and state the jurisdiction of each ? 

20. State the formel and requisite parts of a 


Declaration ? 

21. Give the several causes for which a di- 
vorce may be obtained in New Jersey, and in 
case one of the parties is a non-resident, how 
can such person be brought into Court ? 

22. What is Blackstone’s definition of Evi- 
dence ? 

23. What are the usual proceedings in a con- 
tested Case in the Court of Chancery, from the 
commencement to its close ? 

24. What two kinds of issues may be raised 
in an action, and how may either be disposed 
of ? Does the raising of one necessarily pre- 
clude the consideration of the other after the 
disposal of the first ? 

25. What are the formal parts of a Bill in 
Chancery ? 

EXAMINERS FOR NEXT TERM. 

The court announced at the June term that 
they intended to appoint two new examiners 
at each term, so to give permanence and con- 
tinuity to the board. The examiners to decide 
for themselves which of their number should 
go out at each term. 

The court appointed John W. Griggs, Esq., 


and Edward Q. Keasbey, Esq., examiners for 
the next term, and the board have 
that Messrs. Gummere and Bergen shall go out. 
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MISCELLANY. 


WILLIAM S. BELVILLE. 





The death of William 8. Belville, late Clerk 
of the United States District Court, will be 
felt as a personal grief by all members of the 
bar who have been accustomed to practice in 
the Federal Courts. And within the last few 
years that circle has been widely extended. 
Especially during the progress of the bank- 
rupt law gentlemen from distant States were 
brought into contact with the Clerk, and he 
thus became well known to a wide circle of 
the profession at home and abroad. It is not 
too much to say that among all these men, so 
well fitted to judge of official and personal 
qualities, ‘‘none knew him but to love him 
and none named him but to praise.” Always 
prompt and accurate in the discharge of his 
duties, he was a most efficient officer, and did 
much to facilitate the novel and intricate busi- 
ness which crowded upon the court in later 
years. But aside from his official character 
he had qualities which made him a special fa- 
vorite with the bar. He was young and full 
of zeal and hope. He had been chosén to fill 
the place of his father, who died suddenly 
under most painful circumstances, and who 
had become widely known as Clerk of Mercer 
County and afterwards of the United States 
District Court. It was a difficult thing to fill 
his place, but the son was stimulated by every 
motive to achieve it. He did so most fully. 
He was always bright and cordial in manner 
and greeted everyone with an engaging frank- 
ness that inspired confidence and regard. 

It is the uniform testimony of those who 
were constantly associated with him, that in 
his public office and private dealings he faith- 
fully discharged all duties, and never failed to 
secure the personal goodwill and esteem of 
those about him. 

It was, therefore, with great pain that they 
saw the siadow of death passing over him for 
many months before the end came. But tor 
his constant cheerfuiness, it would have been 
difficult to conceal these fears from him. He 
never ceased to hope, and retained his interest 
to the last in the duties which he had become 
too weak to fulfil. 

It will be long before the names and the 





manly virtues of Robert C. and William 8. 
Belville—father and son—Clerks of the U. 8. 
District Court, will be forgotten by the bar of 
New Jersey, and their memory will be espe- 
pecially dear to those whose duties have led 
them into the Federal Courts. A. Q. K. 





“THE LONG VACATION.” 





This is a part of the Common Law that has 
not been adopted in this State, ‘“ not being 
suited to our circumstances.” We are all 
solicitors as well as barristers, and office busi- 
ness knows no distinction between term and 
vacation; avd besides, our Court of Errors 
sits until the middle of July and our Autumn 
circuits begin with September. The Long 
Vacation is still, however, a tradition fondly 
preserved, and every lawyer likes to make it 
a reality once in a great while. 

Several well known members of the New 
Jersey Bar are going to make a long vacation 
for themselves this Summer and spend it in 
Europe. 

Mr. Barker Gummere has gone with his 
family for a few months ; Mr. Cortlandt Par- 
ker will sail early in July; Mr. Andrew Kirk- 
patrick will sail July 5th and expects to return 
early in September. Mr. R. Wayne Parker 
has just returned, after an absence of two or 
three months. The editor of this journal, 
having prepared this number and left it to the 
tender mercies of the printer, sailed June 22, 
expecting to return in September. 

The August and September numbers of this 
journal will be edited by Mr. George M. 
Keasbey. 





THE CASE OF ALFRED HUGG, ESQ, 


ERRATUM, 


There was a misprint in the report of this 
case last month. ‘The word civil was printed 
for oral in the eighth line of Judge Parker’s 
opinion The Judge said: If the contempt 
was in the face of the court, a rule to show 
cause is not necessary, but the offender may 
be instantly apprehended and imprisoned by 
the oral order and direction of the court. 








